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REAL  ESTATE  BROKERS'  AND  SALESMEN'S 
LICENSE  LAW 


REAL  PROPERTY  LAW 


ARTICLE  12-A 
Real  Estate  Brokers  and  Real  Estate  Salesmen 

Section  440.  Definitions. 

440-  a.   Real  estate  brokers  and  salesmen  must  be  licensed 

in  all  cities  and  certain  counties;  citizenship 
requirement. 

441.  Application  for  license. 

441-  a.    License  and  pocket  card. 
441-b.   License  fees. 

441-c.    Revocation  and  suspension  of  licenses. 
441-d.   Salesman's  license  suspended  by  revocation  of  em- 
ployer's license. 
441-e.  Notice  of  hearing  on  complaints. 

441-  f.    Certiorari  to  review  action  of  department. 

442.  Splitting  commissions. 

442-  a.    Compensation  of  salesmen;  restrictions. 

442-b.   Discontinuance  of  salesman's  employment;  report. 

442-c.    Violations  by  salesmen;  broker's  responsibility. 

442-d.   Actions  for  commission ;  license  prerequisite. 

442-e.  Violations. 

442-f.    Saving  clause. 

442-g.   Non-resident  licensees. 

442-h.   Pocket-card  for  non-resident. 

442-i.    Roster  of  licensees. 

442-j.    Enforcement;  advisory  committee  of  real  estate 

brokers ;  employees. 
442-k.   Effect  of  invalid  provision. 

§  440.  Definitions.  "Whenever  used  in  this  article  "real 
estate  broker"  means  any  person,  firm  or  corporation,  who,  for 
another  and  for  a  fee,  commission  or  other  valuable  consideration, 
lists  for  sale,  sells,  exchanges,  buys  or  rents,  or  offers  or  attempts 
to  negotiate  a  sale,  exchange,  purchase  or  rental  of  an  estate  or 
interest  in  real  estate,  or  collects  or  offers  or  attempts  to  collect 
rent  for  the  use  of  real  estate,  or  negotiates,  or  offers  or  attempts 
to  negotiate,  a  loan  secured  or  to  be  secured  by  a  mortgage  or 
other  incumbrance  upon  or  transfer  of  real  estate. 
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"Real  estate  salesman"  means  a  person  employed  by  a  licensed 
real  estate  broker  to  list  for  sale,  sell  or  offer  for  sale,  to  buy  or 
offer  to  buy  or  to  negotiate  tbe  purchase  or  sale  or  exchange 
of  real  estate,  or  to  negotiate  a  loan  on  real  estate,  or  to  lease  or 
rent  or  offer  to  lease,  rent  or  place  for  rent  any  real  estate,  or  col- 
lects or  offers  or  attempts  to  collect  rent  for  the  use  of  real  estate 
for  or  in  behalf  of  such  real  estate  broker. 

Application.    See  notes  to  section  440-a. 

§  440-a.  Real  estate  brokers  and  salesmen  must  be  licensed  in 
all  cities  and  certain  counties;  citizenship  requirement.   On  and 

after  the  first  day  of  October,  nineteen  hundred  and  twenty-two, 
no  person,  copartnership  or  corporation  shall  engage  in  or  follow 
the  business  or  occupation  of,  or  hold  himself  or  itself  out  or  act 
temporarily  or  otherwise  as  a  real  estate  broker  or  real  estate 
salesman  in  any  city  of  the  state  and  all  counties  of  the  state  hav- 
ing a  population  of  more  than  one  hundred  and  ten  thousand, 
and  including  therein  the  counties  of  Rockland,  Ulster,  Delaware, 
Dutchess  and  Sullivan,  without  first  procuring  a  license  therefor  as 
provided  in  this  article.  No  person  shall  be  entitled  to  a  license  as 
a  real  estate  broker  under  this  act,  either  as  an  individual  or  as  a 
member  of  a  copartnership,  or  as  an  officer  of  a  corporation,  unless 
he  is  a  citizen  of  the  United  States  or  has  declared  his  intention  of 
becoming  a  citizen,  and  if  such  person  does  not  become  a  citizen  of 
the  United  States  within  five  years  after  having  so  declared  his 
intention,  the  department  may  revoke  his  license. 

Territorial  application:  Extended  to  Rockland  countv,  after  May  1,  1926 
(ch.  831,  L.  1926)  ;  Ulster  county  after,  March  27,  1928  (ch.  658,  L.  1928)  ; 
Sullivan  county,  after  June  1,  1928  (ch.  658,  L.  1928),  and  Delaware  and 
Dutchess  counties,  after  June  1,  1930  (chs.  103  and  186,  L.  1930). 

Applies  in  every  city  of  the  State,  as  well  as  to  counties  included  generally 
or  mentioned  specifically  in  this  section.  Gray  v.  G.  H.  Evans  &  Sons,  217 
App.  Div.  333. 

If  the  negotiation  of  the  transaction  is  made  or  attempted  in  a  section  of 
this  State  to  which  this  statute  applies,  the  broker  must  be  licensed  there- 
under, irrespective  of  the  location  of  the  property  which  is  the  subject  of 
the  negotiations.    Opinion  of  the  Atty.  Gen.,  March  26,  1930. 

Constitutionality  of  Law.  Upheld  in  J.  L.  Holding  Co.  v.  Reis,  240  N.  Y. 
424;  Roman  v.  Lobe,  243  N.  Y.  51;  Groetzinger  v.  Forest  Hills  T.  Co.,  123 
Misc.  274.  Decision  in  Roman  v.  Lobe,  cited  with  approval  in  People  v. 
Teuscher,  248  N.  Y.  454,  461.  Similar  law  held  constitutional  by  U.  S. 
Sup.  Ct.,  Bratton  v.  Chandler,  260  U.  S.  110. 

Purpose  of  Law.  The  purpose  of  this  statute  is  to  protect  the  public  from 
irresponsible  and  untrustworthy  real  estate  brokers.  Bendell  v.  Di  Dominicis, 
251  N.  Y.  305;  Blank  v.  Logeiiberger,  132  Misc.  32,  33. 

Effecting  or  attempting  the  negotiation  of  a  single  transaction  brings  a 
real  estate  agent  within  the  application  of  the  statute  (subd.  1,  §  442-e,  post). 

Applied.  Where  a  real  estate  broker's  license  expired  before  the  consum- 
mation of  his  negotiations  for  the  sale  of  the  property,  the  broker  is  not 
entitled  to  his  commission  even  if,  at  the  date  when  he  brought  the  parties  to 
the  transaction  to  an  agreement,  he  was  duly  licensed.  Service  rendered  by 
a  real  estate  broker  between  the  date  of  the  expiration  of  his  license  and  the 
renewal  thereof,  is,  in  itself,  illegal  and,  in  consequence  a  claim  for  compen- 
sation therefor  is  unenforceable.    Bendell  v.  Di  Dominicis,  251  N.  Y.  305. 
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An  unlicensed  person  who  acts  as  a  real  estate  broker  is  not  only  not 
entitled  to  compensation  for  his  services  but  is  guilty  of  a  misdemeanor. 
Goldberg  v.  Silberstein,  Sup.  Ct.  S.  T.  (N.  Y.  Co.);  Valente,  J.,  N.  Y.  Law 
Jour.,  Sept.  10,  192(i. 

An  applicant  for  a  license  may  not  legally  act  as  a  real  estate  broker  or 
6alesman,  as  the  case  may  be,  until  his  license  is  actually  issued  to  him. 
Opinion  of  the  Atty.  Gen.,  May  13,  1930. 

A  license  is  required  for  even  a  temporary  employment  as  a  real  estate  broker 
or  salesman.  Costillo  v.  American  C.  Co.,  Sup.  Ct.,  Pt.  1  (N.  Y.  Co.)  ; 
Burr,  J.,  N.  Y.  Law  Jour.,  July  18,  1924. 

The  law  applies  whether  the  broker  acts  for  the  seller  or  the  buyer. 
Schuchalter  v.  Schimek,  Mun.  Ct.,  2d  Dist.,  Queens  Co.;  Marvin,  J.,  2V.  Y. 
Law  Jour.,  October  23,  1924. 

A  trust  company  which  acts  as  a  real  estate  broker  must  be  licensed  as 
such.    Opinion  of  Atty.  Gen.,  October  27,  1922. 

A  building  and  finance  company  which  undertakes  to  procure  loans  upon 
real  property  it  is  developing,  to  assist  purchasers  in  financing  homes  thereon, 
must  be  licensed.    Opinion  of  Atty.  Gen.,  February  10,  1928. 

License  required  for  even  temporary  employment  as  real  estate  broker 
or  salesman.  Costillo  v.  American  C.  Co.,  Sup.  Ct.,  Pt.  1  (N.  Y.  Co.); 
Burr,  Jr.,  N.  Y.  Law  Jour.,  July  18,  1924. 

Advertising  agency.  The  statute  applies  where  the  agency's  plan  appears 
to  be  to  mail  circulars,  describing  and  illustrating  real  estate  which  is  for 
sale,  to  selected  lists  of  possible  purchasers,  for  which  service  a  varying  fee 
is  charged.  The  fact  that  the  actual  sales,  influenced  by  the  agency's  adver- 
tising, are  turned  over  to  a  licensed  real  estate  broker  to  consummate,  does 
not  suffice  to  exempt  the  agency  from  the  operation  of  the  statute.  Opinion 
of  the  Atty.  Gen.,  October  25,  1929. 

Assumed  name.  The  licensing  authorities  may  grant  a  license  to  a  person 
who  is  operating  under  an  assumed  name,  if  they  are  convinced  that  he  has 
changed  his  name  in  good  faith  and  for  an  honest  purpose  and  intends  to  be 
known  bv  that  name  to  all  persons  and  in  all  his  affairs.  Opinion  of  the 
Atty.  Gen.,  May  13,  1930. 

Attorneys  at  Law.  Lawyers  who  hold  themselves  out  to  the  public  as  real 
estate  brokers,  apart  from  the  practice  of  their  profession,  should  be  licensed 
as  such ;  notwithstanding  the  provisions  of  sec.  442-f  of  this  statute.  Opinion 
of  Atty.  lien..  Sept.  21,  1928.  But  this  opinion  is  at  variance  with  the 
decision  in  YVeinblatt  v.  Parkway-St.  John's  Place  Corp.,  136  Misc.  743. 

Auctioneers.  The  law  does  not  apply  to  those  who  confine  their  activities  to 
auction  sales  of  real  property  and  do  not  negotiate  other  real  estate  trans- 
actions. Opinion  of  Atty.  Gen.,  August  25,  1928;  Stout  v.  Kennelly,  Inc.,  218 
App.  niv.  385. 

Building  contracts.  This  section  does  not  apply  to  a  person  employed  to 
solicit  contracts  for  the  construction  of  buildings,  unless  the  negotiation  of  a 
building  loan  is  also  to  be  attempted.    Opinion  of  Atty.  Gen.,  March  20,  1930. 

"Business  Brokers."  The  law  is  inapplicable  to  brokers  who  negotiate  the 
sale  of  business  establishments,  even  where  the  contract  of  sale  includes  the 
transfer  of  the  lease  of  the  place  of  business.  Weingast  v.  Rialto  P.  S.,  Inc., 
243  N.  Y.  113;  Sholso  v.  Roskofsky,  135  Misc.  132. 

Cemetery  Lots.  Employees  of  a  corporation  need  not  be  licensed  to  sell 
burial  plots  or  lots  in  a  cemetery  owned  and  conducted  by  the  corporation, 
unless  such  emplovees  go  out  "on  the  road"  and  sell  on  commission.  Opinion 
of  the  Atty.  Gen.,'  September  26,  1928. 

Citizenship.  The  state  may  restrict  the  granting  of  licenses  so  that  only 
citizens  may  be  eligible  thereto.    Miller  v.  Niagara  Falls,  207  App.  Div.  773. 

Co-partnerships.  A  co-partnership  is  licensed  to  act  as  a  real  estate  broker 
by  licensing  one  or  more  of  its  co-partners  as  a  broker  or  brokers  to  represent 
it.  A  co-partner  may  not  be  licensed  as  a  real  estate  salesman  in  the  employ 
of  a  co-partnership,  nor  may  an  employee  of  the  firm  be  licensed  as  a  real 
estate  broker  to  represent  it;  employees  must  be  licensed  as  salesmen.  (See 
subd.  2  of  section  441-b,  post.) 
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Corporations.  See  notes  to  subdivision  2  of  section  441-b,  post.  Unless 
by  its  charter  a  corporation  is  authorized,  directly  or  by  reasonable  inference, 
to  engage  in  the  real  estate  brokerage  business  it  cannot  be  licensed  as  a  real 
estate  broker.    Opinion  of  Atty.  Gen.,  May  28,  1928. 

A  corporation  is  licensed  to  act  as  real  estate  broker  by  licensing  one  or 
more  of  its  corporate  officers  as  a  broker  or  brokers  to  represent  it.  All  of 
its  officers  who  directly  or  indirectly  participate  in  brokerage  negotiations 
must  be  so  licensed.  A  corporate  officer  may  not  be  licensed  as  a  real  estate 
salesman  in  the  employ  of  the  corporation,  nor  may  an  employee,  who  is  not 
a  corporate  officer,  be  licensed  as  a  broker  to  represent  the  corporation; 
employees  must  be  licensed  as  salesmen.    (See  subd.  2  of  section  441-b,  post.) 

A  real  estate  broker's  license  issued  to  an  officer  of  a  brokerage  corporation 
does  not  authorize  him  to  act  as  a  broker  in  his  individual  capacity  and 
commissions  he  earns  in  negotiations  conducted  by  him  individually  may  be 
collected  by  the  corporation  of  which  he  is  an  officer.  Kernon  &  Co.  v.  Smith 
&  Stanhold  Co.,  N.  Y.  City  Ct.;  McKee,  J.,  N.  Y.  Law  Jour.,  May  16,  1925. 

Janitors;  superintendents  of  buildings.  When  regularly  and  directly 
employed  by  owners  of  buildings  are  not  real  estate  brokers  and,  consequently, 
need  not  be  licensed.  "An  owner  requires  no  license  to  rent  his  own  prop- 
erty or  collect  the  rents  thereof,  and  neither  do  his  servants  when  acting  for 
him,  and  it  would  be  immaterial  that  such  servants  received  additional  com- 
pensation for  such  service,  for  in  performing  it  they  would  still  continue  to 
be  engaged  in  the  master's  business,  and  the  relationship  of  broker  would  not 
arise  either  as  judicially  denned  (Bouvier  L.  D. ;  9  C.  J.  508-9  and  cases 
cited),  or  in  my  opinion,  under  the  statute."  Opinion  of  the  Attv.  Gen., 
October  1,  1929. 

Minors.  Persons  under  the  age  of  twenty-one  years  should  not  be  licensed 
as  real  estate  brokers.    Opinion  of  the  Atty.  Gen.,  Jan.  14,  1929. 

"Originating  commissions."  A  distinction  cannot  be  drawn  between  a 
broker's  commission  and  an  "originating  commission"  claimed  to  have  been 
earned  by  introducing  to  the  defendants  a  deal  contemplating  the  making  of 
a  loan  on  real  property.  "A  broker's  compensation  may  be  earned  by  pro- 
ducing a  lender  or  a  borrower,  or  by  representing  a  seller  or  buyer.  His 
client  may  first  approach  him  with  a  request  for  his  services,  or,  as  is  often 
the  case,  he  may  suggest  the  transaction  to  his  client,  who,  by  adopting  his 
efforts  theretofore  rendered,  authorizes  his  services  in  the  future.  In  all  these 
cases,  however,  no  matter  how  the  relationship  may  begin,  or  whatever  the 
methods  used,  he  remains  throughout  a  broker."  Sickendorff  v.  Halsey,  Stuart 
&  Co.,  Inc.,  135  Misc.  241.  But  whether  or  not  the  services  rendered  are 
within  the  definition  of  "real  estate  broker"  is  a  question  of  fact,  which 
cannot  be  determined  on  a  motion  before  trial.  Seckendorf  v.  Halsey,  Stewart 
&  Co.,  Inc.,  229  App.  Div.  318. 

Sales  of  mortgages  or  other  real  estate  securities.  The  statute  applies 
only  to  brokers  who  negotiate  loans  upon  real  property.  It  has  no  applica- 
tion to  persons  who  negotiate  sales  of  mortgages  or  of  securities  based 
thereon.    Opinion  of  the  Atty.  Gen.,  April  25,  1929. 

Service  bureau.  A  service  bureau  which  offers,  for  a  fee,  to  place  descrip- 
tions and  illustrations  of  real  property  before  "hundreds  of  people  who  are 
interested",  is  within  the  statutory  definition  of  real  estate  broker.  "Obvi- 
ously this  is  a  plan  to  list  real  property  for  sale,  and  an  attempt  to  bring 
a  sale  to  pass,  for  others  and  for  a  fee."  Opinion  of  the  Atty.  Gen.,  June 
5,  1930. 

Sub-agents.  The  employment  of  an  unlicensed  person,  as  a  sub-agent,  by 
a  licensed  real  estate  salesman,  is  ground  for  the  revocation  of  the  license 
of  the  salesman's  employer,  if  the  broker  had  knowledge  of  the  employment 
of  the  unlicensed  sub-agent  by  the  salesman.  Opinion  of  the  Atty.  Gen., 
June  11,  1929. 

Unlicensed  salesmen.  Where  an  unlicensed  salesman  negotiated  a  sale 
neither  he  nor  his  employer,  a  licensed  real  estate  broker,  is  entitled  to  com- 
pensation for  the  negotiation.  Meyers  v.  Suffin,  203  N.  Y.  S.  103;  but  see 
Ohnewald  v.  Craco  Const.  Corp.,  233  N.  Y.  Sup.  116. 

Unlicensed  brokers.  Not  entitled  to  compensation  for  services  rendered  in 
sections  of  the  state  to  which  this  law  relates.    (See  section  442-d,  post.) 
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§  441.  Application  for  license.  1.  Form  of  broker's  applica- 
tion. Any  person,  co-partnership  or  corporation  desiring  to  act 
as  a  real  estate  broker  or  any  person  desiring  to  act  as  a  real 
estate  salesman  on  or  after  the  first  day  of  October,  nineteen  hun- 
dred and  twenty-two,  shall  file  with  the  department  of  state  at 
its  office  in  Albany  an  application  for  the  kind  of  license  desired, 
in  such  form  and  detail  as  the  department  shall  prescribe,  setting 
forth  the  following,  if  the  application  be  for  a  broker's  license : 

(a)  The  name  and  residence  address  of  the  applicant,  and  if 
an  individual  the  name  under  which  he  intends  to  conduct  business. 

If  the  applicant  be  a  copartnership  the  name  and  residence 
address  of  each  member  thereof  and  the  name  under  which  the 
business  is  to  be  conducted;  or,  if  the  applicant  be  a  corporation, 
the  name  of  the  corporation  and  the  name  and  residence  address 
of  each  of  its  officers. 

(b)  The  place  or  places,  including  the  city,  town  or  village,  with 
the  street  and  number,  where  the  business  is  to  be  conducted. 

(c)  The  business  or  occupation  theretofore  engaged  in  by  the 
applicant,  or,  if  a  copartnership,  by  each  member  thereof,  or,  if  a 
corporation,  by  each  officer  thereof,  for  a  period  of  two  years, 
immediately  preceding  the  date  of  such  application,  setting  forth 
the  place  or  places  where  such  business  or  occupation  was  engaged 
in  and  the  name  or  names  of  employers,  if  any. 

(d)  Applicants  for  brokers'  licenses  must  pass  written  ex- 
amination; subjects  covered  in  examination;  experience  qualifi- 
cation. Such  further  information  as  the  department  may  reason- 
ably require  shall  be  furnished  by  the  applicant  appearing,  at  such 
time  and  place  as  may  be  designated  by  the  department,  for  a  writ- 
ten examination  and  answering  sitch  questions  as  may  be  prepared 
by  the  department  to  enable  it  to  determine  the  trustworthiness 
of  the  applicant  if  an  individual,  or  of  each  member  of  a  copart- 
nership, or  each  officer  of  a  corporation  for  whom  a  license  as 
broker  is  asked,  and  his  or  their  competency  to  transact  the  business 
of  real  estate  broker  in  such  a  manner  as  to  safeguard  the  interests 
of  the  public.  In  determining  competency,  the  department  shall 
require  proof  that  the  applicant  for  a  broker's  license  has  a 
fair  knowledge  of  the  English  language,  a  fair  understanding 
of  the  general  purposes  and  general  legal  effect  of  deeds,  mortgages, 
land  contracts  of  sale,  and  leases,  a  general  and  fair  under- 
standing of  the  obligations  between  principal  and  agent,  as  well 
as  of  the  provisions  of  this  act  and  that  he  has  been  engaged  in 
the  real  estate  brokerage  business  for  a  period  of  not  less  than  one 
year  immediately  preceding  the  date  of  filing  his  application  for 
a  license  under  this  article. 

Applied:  The  required  experience  in  the  "real  estate  brokerage  business" 
may  be  gained  by  employment  by  or  business  connection  with  a  licensed  real 
estate  broker.  Opinion  of  Tax  Commissioners,  35  State  Dept.  Reports,  64. 
Or  by  conducting  numerous  real  estate  negotiations  for  himself  or  for  mem- 
bers of  his  own  family  or  others,  without  compensation.  Ruling,  Dept.  of 
State. 
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An  applicant  for  a  real  estate  broker's  license,  who  speaks  and  writes  a 
foreign  language  and  who  speaks  but  cannot  write  English,  may  dictate 
replies  to  the  questions  required  to  be  answered  in  a  written  examination 
to  an  amanuensis  in  the  employ  of  the  department  of  state,  who  will  actu- 
ally fill  out  the  questionnaire  exactly  as  the  replies  thereto  are  dictated  by 
the  applicant.    Opinion  of  the  Atty.  Gen.,  Oct.  26,  1928. 

1-A.  Form  of  salesman's  application;  written  examination  of 
applicants.  Every  application  for  a  real  estate  salesman's  license 
shall  set  forth : 

(a)  The  name  and  residence  address  of  the  applicant. 

(b)  The  name  and  principal  business  address  of  the  broker  by 
whom  he  is  to  be  employed. 

(c)  The  business  or  occupation  engaged  in  for  the  two  years 
immediately  preceding  the  date  of  the  application,  setting  forth 
the  place  or  places  where  such  business  or  occupation  was  engaged 
in,  and  the  name  or  names  of  employers  if  any. 

(d)  The  length  of  time  he  has  been  engaged  in  the  real  estate 
business. 

(e)  Each  applicant  for  a  saleman's  license  shall  pass  a  written 
examination  that  shall  satisfy  the  department  as  to  his  character 
and  general  intelligence. 

Salesman's  temporary  permit.  The  department  may  issue  to 
an  applicant  for  a  salesman's  license,  upon  the  written  request 
of  his  emploj-er  who  shall  thereby  express  willingness  to  stand 
responsible  for  the  acts  of  such  salesman,  a  temporary  permit  for 
a  period  not  to  exceed  sixty  days,  pending  a  written  examination. 
Not  more  than  one  such  permit  shall  be  issued  the  same  applicant 
during  the  same  license  year. 

The  department  shall  mail  such  temporary  permit  to  the  broker 
by  whom  the  salesman  is  employed  and  such  broker  shall  keep 
it  in  his  possession  until  the  salesman  has  been  duly  licensed  or 
until  the  expiration  of  the  time  for  which  the  permit  was  issued. 
The  broker  shall  return  the  permit  to  the  office  of  the  department 
when  the  sixty  day  period  for  which  it  was  issued  has  expired 
or  when  the  salesman  has  duly  qualified  for  a  salesman 's  license. 

The  fee  remitted  with  a  salesman's  application  will  be  con- 
sidered as  full  fee  for  temporary  permit  and  license.  Should  the 
applicant  fail  to  qualify  upon  examination,  the  fee  shall  be  retained 
by  the  department  applying  for  license  for  such  applicant  should 
he  qualify  at  any  subsequent  examination  held  during  the  license 
year  within  which  the  application  was  filed.*  If  the  applicant  fails 
to  qualify  at  any  examination  held  during  the  license  year  within 
which  the  application  was  filed,  the  fee  remitted  will  be  considered 
as  being  in  payment  for  the  temporary  permit  which  was  issued. 

Each  application  for  either  a  broker's  or  salesman's  license 
under  this  article  shall  be  verified  by  the  applicant;  if  made  by  a 
copartnership  it  shall  be  verified  by  a  member  thereof,  or  if  made 
by  a  corporation  by  an  officer  thereof.  An  application  for  a  license 
shall  be  accompanied  by  the  appropriate  license  fee,  as  herein- 
after prescribed  in  this  article. 

*  So  in  original. 
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2.  Renewal  of  licenses;  examination  may  be  required.  Any 

license  granted  under  the  provisions  hereof  may  be  renewed 
by  the  department  upon  application  therefor  by  the  holder 
thereof,  in  such  form  as  the  department  may  prescribe,  and 
payment  of  the  annual  fee  for  such  license.  In  case  of  applica- 
tion for  renewal  of  license,  the  department  may  dispense  with  the 
requirement  of  such  statements  as  it  deems  unnecessary  in  view  of 
those  contained  in  the  original  application  for  license.  A  renewal 
period  within  the  meaning  of  this  act  is  considered  as  being  one 
year  from  the  date  of  expiration  of  a  previously  issued  license. 
The  department  may  require  any  applicant,  who  does  not  apply  for 
renewal  of  license  within  such  period,  to  qualify  by  passing  the 
written  examination  as  provided  herein,  and  may  require  any 
licensee  who  has  not  yet  passed  the  written  examination,  and  who 
cannot  reasonably  prove  to  the  satisfaction  of  the  department,  that 
he  can  meet  the  competency  requirements,  to  pass  the  written 
examination  before  a  renewal  of  license  shall  be  granted. 

§  441-a.  License  and  pocket  card.  The  department  of  state,  if 
satisfied  of  the  competency  and  trustworthiness  of  the  applicant, 
shall  issue  to  him  or  it  a  license  in  such  form  as  the  department 
shall  prescribe,  but  which  must  set  forth  the  name  and  principal 
business  address  of  the  licensee,  and,  in  the  case  of  a  real  estate 
salesman,  the  name  and  business  address  of  the  broker  by  whom 
the  salesman  was  employed.  Each  license  shall  have  imprinted  or 
impressed  thereon  the  seal  of  the  department. 

1.  Broker  responsible  for  salesman's  license.  The  license  of  a 
real  estate  salesman  shall  be  sent  by  the  department  to  the  real 
estate  broker  by  whom  such  salesman  is  employed  and  shall  be 
kept  in  the  custody  and  control  of  such  broker.  In  case  a  sales- 
man shall  voluntarily  leave  the  service  of  a  real  estate  broker  the 
salesman's  license  shall  be  returned  forthwith  by  the  broker  to  the 
department,  which  shall  reissue  the  same,  without  fee,  upon  writ- 
ten notification  that  the  salesman  has  entered  the  employ  of  another 
licensed  real  estate  broker. 

2.  Term.  A  license  issued  or  reissued  under  the  provisions  of 
this  article  shall  entitle  the  person,  copartnership  or  corporation 
to  act  as  a  real  estate  broker,  or,  if  the  application  is  for  a  real 
estate  salesman's  license,  to  act  as  a  real  estate  salesman  in  this 
state,  up  to  and  including  the  thirty-first  day  of  October  follow- 
ing the  date  of  the  issuing  of  the  license. 

3.  Place  of  business ;  business  sign  required.  Except  as  other- 
wise provided  in  this  article,  each  licensed  real  estate  broker  shall 
have  and  maintain  a  definite  place  of  business  within  this  state, 
and  shall  conspicuously  post  on  the  outside  of  the  building  in 
which  said  office  is  conducted  a  sign  of  a  sufficient  size  to  be  read- 
able from  the  sidewalk  indicating  the  business  of  the  applicant  as 
a  real  estate  broker,  unless  said  office  shall  be  located  in  an  office, 
apartment  or  hotel  building,  in  which  event  the  name  shall  be 
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posted  in  the  space  provided  for  posting  of  names  of  occupants 
of  the  building,  other  than  the  mail  box.  Where  the  applicant 
for  a  real  estate  broker's  license  maintains  more  than  one  place  of 
business,  the  broker  shall  apply  for  and  procure  a  supplemental 
license  for  each  branch  office  so  maintained;  such  supplemental 
license  shall  be  issued  without  additional  license  fee. 

Applied.  The  obviou9  intent  of  this  subdivision  is  that  the  required  sign 
shall  set  forth  the  name  of  the  broker  and  an  appropriate  indication  that  he 
is  engaged  in  the  real  estate  brokerage  business.  Technically,  perhaps,  a, 
real  estate  broker's  sign  reading  "John  Jones — Real  Estate"  does  not  com- 
ply with  the  statute,  because  the  word  "broker"  is  omitted.  Furthermore, 
there  are  persons  who  are  doubtless  entitled  to  display  "Real  Estate"  signs 
to  indicate  that  they  are  engaged  in  the  business  of  buying  and  selling  real 
estate  on  their  own  account,  as  distinguished  from  the  real  estate  brokerage 
occupation.  So,  too,  the  use  on  signs  of  the  term  "realtor,"  in  lieu  of  "real 
estate  broker,"  does  not  literally  comply  with  the  requirements  of  the  stat- 
ute, because  such  term  no  where  appears  in  the  law  and  many  people,  even 
those  engaged  in  the  real  estate  brokerage  business,  do  not  know  its  real 
significance.  A  strict  construction  of  the  provisions  of  the  law  would  require 
that  the  prescribed  sign  should  include  the  broker's  name  and  the  words 
"real  estate  broker,"  but  the  purpose  of  the  statute  should  be  regarded  as 
fulfilled  if  the  sign  contains  the  broker's  name,  coupled  with  the  words 
"real  estate"  or  the  term  "realtor,"  because  either  indicates  that  the  person 
so  advertising  is  engaged  in  some  form  of  business  relating  to  real  estate, 
and  whether  or  not  he  is  a  licensed  real  estate  broker  may  be  readily  deter- 
mined by  requiring  him  to  produce  his  pocket  license  card,  which  the  law 
requires  him  to  show  "on  demand."  Ruling  of  the  Chief  of  the  Division  of 
Licenses,  Jan.  10,  1929. 

The  provisions  of  this  subdivision  apply  as  fully  to  branch  offices  as  to  a 
real  estate  brokers'  principal  place  of  business.  Opinion  of  the  Atty.  Gen., 
Dec.  18,  1928. 

4.  Display  of  license.  The  license  of  a  real  estate  broker  shall 
be  conspicuously  displayed  in  his  principal  place  of  business  at 
all  times.  Licenses  issued  for  branch  offices  shall  be  conspicuously 
displayed  therein. 

5.  Change  of  address.  Notice  in  writing  shall  be  given  the 
department  at  its  offices  in  Albany  by  a  licensee  of  any  change  in 
his  or  its  principal  business  address,  whereupon  the  department 
shall  issue  a  new  license  for  the  unexpired  license  term,  without 
charge.  A  change  of  principal  business  address  by  a  licensee  with- 
out such  notification  and  reissue  shall  operate  to  cancel  the  license 
theretofore  issued  to  him  or  it. 

6.  Pocket  card.  The  department  shall  prepare  and  issue  to  each 
licensee  a  pocket  card  of  such  size  and  design  as  the  department 
may  prescribe,  but  which  shall  contain  the  name  and  business 
address  of  the  licensee,  and,  in  the  case  of  a  real  estate  salesman, 
the  name  and  business  address  of  his  employer,  and  shall  certify 
that  the  person  whose  name  appear  thereon  is  a  licensed  real 
estate  broker  or  real  estate  salesman,  as  may  be.  Each  such  pocket 
card  shall  bear  the  imprint  or  impress  of  the  seal  of  the  depart- 
ment. The  pocket  card  issued  with  a  salesman's  license  shall  be 
delivered  to  the  salesman  as  soon  as  received  by  the  broker  from 
the  department.    Such  cards  must  be  shown  on  demand. 
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7.  License  year.  From  and  after  the  date  when  this  subdivision 
shall  take  effect,  the  term  for  which  licenses  shall  be  granted  under 
this  article  shall  be  for  a  license  year  beginning  the  first  day  of 
November  of  each  year  and  ending  the  thirty-first  day  of  October 
in  the  succeeding  year ;  provided  that  the  term  of  a  license  granted 
subsequent  to  the  first  day  of  November  in  any  year,  shall  be  the 
remainder  of  the  current  license  year.  The  term  of  all  licenses 
issued  on  or  subsequent  to  the  first  day  of  October  in  the  year  nine- 
teen hundred  and  twenty-seven,  is  hereby  extended  to  the  thirty- 
first  day  of  October  in  the  year  nineteen  hundred  and  twenty-eight, 
without  additional  license  fee  in  any  case. 

§  441-b.  License  fees.  1.  Schedule.  In  cities  of  the  first  class 
the  annual  license  fee  for  a  real  estate  broker  shall  be  twenty-five 
dollars  and  for  a  real  estate  salesman  five  dollars.  In  cities  of 
the  second  class,  the  annual  license  fee  for  a  real  estate  broker 
shall  be  fifteen  dollars  and  for  a  real  estate  salesman  three  dollars. 
In  all  other  places  in  which  this  article  is  applicable,  the  annual 
license  fee  for  a  real  estate  broker  shall  be  ten  dollars  and  for  a 
real  estate  salesman  two  dollars. 

On  re-issue  of  broker's  license.  No  fee  required  on  re-issue  of  license  to 
change  address.    (See  subd.  5  of  section  441-a,  ante.) 

Broker  holding  individual  license  has  right  to  have  his  license  re-issued  to 
him  authorizing  him  to  do  business  under  a  duly  registered  trade  name,  with- 
out fee.    Opinion  of  Atty.  Gen.,  June  12,  1928. 

A  person  who  has  been  the  licensed  representative  of  a  corporation  which 
has  been  dissolved  may  lawfully  be  issued  a  license  as  an  individual,  for  the 
period  during  which  his  former  license  would  have  been  valid,  without  the 
payment  of  an  additional  fee.  Opinion  of  Atty.  Gen.,  January  31,  1929. 
But,  in  such  a  case,  if  the  broker  was  licensed  originally  on  a  half  fee  basis, 
he  may  be  required  to  pay  the  difference  between  the  fee  so  paid  and  the 
full  fee  for  an  individual  license.    Opinion  of  the  Atty.  Gen.,  Dec.  10,  1928. 

2.  Corporations  and  copartnerships.  If  the  licensee  be  a  cor- 
poration, the  license  issued  to  it  shall  entitle  the  president  thereof 
or  such  other  officer  as  shall  be  designated  by  such  corporation, 
to  act  as  a  real  estate  broker.  For  each  other  officer  who  shall 
desire  to  act  as  a  real  estate  broker  in  behalf  of  such  corporation 
an  additional  license  shall  be  applied  for  and  issued,  as  herein- 
before provided,  the  annual  fee  for  which  shall  be  but  one-half 
the  annual  fee  required  by  this  section  for  the  original  license  to 
the  corporation.  No  license  as  a  real  estate  salesman  shall  be 
issued  to  any  officer  of  a  corporation  nor  to  a  member  of  a 
co-partnership  licensed  as  a  real  estate  broker.  If  the  licensee  be 
a  co-partnership  the  license  issued  to  it  shall  entitle  one  member 
thereof  to  act  as  a  real  estate  broker,  and  for  each  other  member 
of  the  firm  who  desires  to  act  as  a  real  estate  broker  an  additional 
license  shall  be  applied  for  and  issued,  as  hereinbefore  provided, 
the  annual  fee  for  which  shall  be  but  one-half  the  annual  fee 
required  by  this  section  for  the  original  license  to  the  co-partner- 
ship. In  case  a  person  licensed  individually  as  a  real  estate  broker 
thereafter  becomes  an  officer  of  a  corporation  or  a  member  of  a 
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co-partnership  and  application  is  made  in  behalf  of  such  corpora- 
tion or  co-partnership  for  a  broker's  license  for  him  as  its  repre- 
sentative, no  license  fee  shall  be  required  for  the  license  issued 
upon  such  application  for  the  remainder  of  the  then  current  license 
year,  provided  that  the  license  previously  issued  to  the  licensee  in 
his  individual  capacity  shall  have  been  returned  to  the  department 
for  cancellation. 

No  fee  on  re-issue  of  license.  If  an  existing  corporation  or  co-partnership, 
licensed  as  a  real  estate  broker,  changes  its  name,  its  license  may  be  re-issued 
without  fee.    Opinion  of  Atty.  Gen.,  April  13,  1928. 

Where  officer  of  corporation,  licensed  as  its  representative,  severs  his  con- 
nection therewith,  the  corporation  may  obtain  a  license  for  his  successor, 
without  payment  of  fee.    Opinion  of  Atty.  Gen.,  December  23,  1927. 

3.  Commutation  of  fee.  Where  an  application  for  a  license  is 
made  after  the  first  day  of  May  in  any  license  year,  subsequent 
to  the  year  nineteen  hundred  and  twenty-two,  the  fee  for  the 
license  for  the  remainder  of  the  license  year  shall  in  any  case  be 
but  one-half  of  the  yearly  license  fee  prescribed  in  this  section  for 
such  license;  provided  that  the  provisions  of  this  subdivision  shall 
not  apply  to  applications  for  renewal  licenses. 

Applied.  Where  an  application  for  a  license  is  made  before  May  1st,  but 
the  license  or  temporary  permit  is  issued  to  date  from  or  after  May  1st,  the 
licensee  is  entitled  to  the  half-fee  privilege,  unless  his  application  is  for  the 
renewal  of  his  license.    Opinion  of  the  Atty.  Gen.,  May  13,  1930. 

4.  Disposition  of  fees.  The  department  of  state  shall  on  the 
first  day  of  each  month  make  a  verified  return  to  the  department 
of  taxation  and  finance  of  all  license  fees  received  by  it  under  this 
article  during  the  preceding  calendar  month,  stating  from  what 
city  or  county  received  and  by  whom  and  when  paid.  The  depart- 
ment shall  on  or  before  the  tenth  day  of  each  month  pay  into  the 
state  department  of  taxation  and  finance  fifty  per  centum  of  all 
moneys  to  its  credit  on  account  of  brokerage  license  fees,  at  the 
close  of  business  on  the  last  day  of  the  preceding  month  and  from 
the  money  so  deposited  shall  pay  to  the  treasurer  of  each  county 
fifty  per  centum  of  such  fees  collected  from  the  residents  of  such 
county.  In  the  city  of  New  York  such  payment  shall  be  made 
through  the  chamberlain  of  such  city  on  account  of  all  counties 
included  therein  and  shall  be  paid  into  the  treasury  of  such  city 
to  the  credit  of  the  general  fund.  The  county  treasurer  of  each 
county,  except  the  counties  in  the  city  of  New  York,  shall  pay  to 
the  city  treasurer  of  each  city  in  such  county  all  of  the  monies  so 
remitted  to  him  of  the  fees  collected  from  the  residents  of  any  such 
city  and  any  balance  remaining  in  the  remittance  made  to  the 
county  treasurer  representing  fees  received  from  applicants  in 
the  towns  and  villages  of  the  county  shall  be  paid  into  the  general 
fund  to  be  used  for  general  county  purposes.  All  the  monies  re- 
ceived by  the  department  as  fees  for  issuing  non-residents'  licenses 
shall  be  paid  into  the  state  treasury. 
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§  441-c.  Revocation  and  suspension  of  licenses.   1.  Powers  of 

department.  The  department  of  state  may  revoke  the  license  of 
a  real  estate  broker  or  salesman  or  suspend  the  same,  for  such 
period  as  the  department  may  deem  proper,  upon  conviction  of 
the  licensee  of  a  violation  of  any  provision  of  this  article,  or  for 
a  material  misstatement  in  the  application  for  such  license,  or  if 
such  licensee  has  been  guilty  of  fraud  or  fraudulent  practices,  or 
for  dishonest  or  misleading  advertising,  or  has  demonstrated  un- 
trustworthiness  or  incompetency  to  act  as  a  real  estate  broker  or 
salesman,  as  the  case  may  be. 

Applied.  The  use  of  the  term  "realtor",  in  connection  with  his  business 
by  one  not  a  member  of  a  real  estate  board  affiliated  with  the  National  Asso- 
ciation of  Real  Estate  Boards,  does  not  of  itself  constitute  an  offense  justify- 
ing the  revocation  of  his  license;  it  must  affirmatively  appear  that  the  person 
so  using  such  term  defrauded  or  attempted  to  defraud  another  by  such  use. 
Opinion  of  Atty.  Gen.,  November  17,  1927. 

"Free  lot''  schemes  are  under  the  ban  of  the  provisions  of  this  section  in 
that  they  constitute  false  and  misleading  advertising  and,  as  such,  are  vio- 
lative of  section  421  of  the  Penal  Law.  Opinion  of  the  Atty.  Gen.,  August  7, 
1928. 

A  broker  who  violates  his  agreement  not  to  engage  in  the  real  estate  broker- 
age business  in  specified  territory,  is  guilty  of  untrustworthiness  and  the 
revocation  of  his  license  will  be  sustained  by  the  courts.  People  ex  rel. 
O'Hare  v.  Gilchrist,  App.  Div. 

A  real  estate  broker  cannot  be  held  for  misrepresentations  of  his  agent, 
when  made  without  the  broker's  authority  or  knowledge.  Opinion  of  Atty. 
Gen.,  April  6,  1928. 

"Blind  ads."  Section  421 -a  of  the  Penal  Law  makes  it  a  misdemeanor  for 
one  engaged  in  the  business  of  dealing  in  any  property  to  advertise  such 
property  in  any  publication  unless  the  advertisement  states  that  the  adver- 
tiser is  a  dealer  in  such  property,  or  it  is  plainly  apparent  from  the  context 
that  such  person  is  a  dealer.  It  also  makes  it  a  misdemeanor  for  any  dealer 
to  answer  falsely  as  to  his  true  name  or  business  name,  and  his  business 
address  or  addresses  when  requested  by  the  publisher  or  publisher's  agent  of 
any  medium  in  which  he  proposes  to  advertise,  or  to  answer  falsely,  if  asked, 
as  to  whether  he  is  advertising  as  a  principal  or  agent,  or,  if  he  is  advertis- 
ing as  an  agent,  to  make  any  false  statement,  if  asked,  in  relation  to  his 
principal  or  himself,  as  to  the  true  name,  or  business  name,  and  business 
address  or  addresses  of  such  party  or  parties. 

"This  evidently  applies  to  property  of  any  and  every  nature,  and  must 
include  real  estate  brokers  in  its  scope.  The  requirement  is  that  an  adver- 
tiser who  is  a  dealer  or  the  agent  of  a  dealer  in  the  property  advertised  must 
indicate  in  the  advertisement  in  some  manner  that  it  is  a  dealer's  adver- 
tisement. A  mere  telephone  number  or  street  address  would  clearly  be  an 
insufficient  identification.  However,  a  telephone  number  or  street  address 
accompanied  by  the  word  "dealer"  or  "broker"  would  suffice,  in  my  opinion, 
and  if  the  name  of  the  broker  is  used  I  would  not  consider  it  necessary  that 
the  advertisement  state  expressly  that  he  is  a  broker,  since  the  public  may 
ascertain  that  fact  upon  inquiry  to  the  Secretary  of  State."  In  its  discretion, 
the  department  of  state  may  consider  a  violation  of  section  421 -a  of  the 
Penal  Law  as  ground  for  the  suspension  or  revocation  of  a  real  estate  agent's 
license.    Opinion  of  the  Atty.  Gen.,  Sept.  18,  1929. 

Commission  controversies.  This  provision  does  not  confer  jurisdiction  upon 
the  department  of  state  to  hear  and  determine  controversies  concerning  com- 
missions, nor  will  the  department  assume  to  adjudicate  disputes  between  a 
real  estate  broker  and  a  salesman  as  to  the  salesman's  compensation;  for  all 
such  matters  should  be  determined  by  the  courts. 
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Conviction  of  felony.  This  is  ground  for  the  revocation  of  a  real  estate 
broker's  license,  notwithstanding  that  an  appeal  has  been  taken  from  the 
conviction  and  a  certificate  of  reasonable  doubt  has  been  granted.  Opinion 
of  the  Atty.  Gen.,  Dec.  18,  1929. 

"Puzzle"  advertising.  The  distribution  of  circulars  promising  every  person 
reporting  to  the  advertiser  the  name  of  a  former  President  of  the  United 
States  concealed  in  the  conglomeration  "Lilimwa  H.  Tfta",  a  lot,  "actually 
celling  for  $400  or  more,  for  a  nominal  consideration,  not  exceeding  $69, 
this  amount  covering  cost  of  searching  title,  drawing  of  deed,  notary  public, 
etc.";  held  to  be  a  violation  of  section  421  of  the  Penal  Law,  which  makes  it 
a  misdemeanor  to  offer  anything  for  sale  to  the  public,  by  means  of  an  adver- 
tisement of  any  nature  that  "contains  any  assertion,  representation  or  state- 
ment of  fact  which  is  untrue,  deceptive  or  misleading."  Opinion  of  the  Atty. 
Gen.,  June  5,  1930. 

2.  Determination  of  department.  In  the  event  that  the  depart- 
ment shall  revoke  or  suspend  any  such  license,  its  determination 
shall  be  in  writing  and  officially  signed.  The  original  of  such 
determination,  when  so  signed,  shall  be  filed  in  the  office  of  the 
department  and  copies  thereof  shall  be  mailed  to  the  broker  or 
salesman  and  addressed  to  the  principal  place  of  business  of  such 
broker  or  salesman,  and  to  the  complainant,  within  two  days  after 
the  filing  thereof  as  herein  prescribed. 

§  441-d.  Salesman's  license  suspended  by  revocation  of  em- 
ployer's license.  The  revocation  of  a  broker's  license  shall  operate 
to  suspend  every  real  estate  salesman's  license  granted  to  any 
person  by  reason  of  his  employment  by  such  broker,  pending  a 
change  of  employer  and  the  issuing  of  a  new  license  to  the  sales- 
man, which  shall  be  issued  without  charge  if  granted  during  the 
same  license  year  in  which  the  original  license  was  issued. 

§  441-e.  Notice  of  hearing  on  complaints.  The  department  of 
state  shall,  before  denying  an  application  for  license  or  before 
revoking  any  license  and  at  least  ten  days  prior  to  the  date  set 
for  the  hearing,  notify  in  writing  the  applicant  for,  or  the  holder 
of  such  license  of  any  charges  made  and  shall  afford  said  appli- 
cant, or  licensee  an  opportunity  to  be  heard  in  person  or  by 
counsel  in  reference  thereto.  Such  written  notice  may  be  served  by 
delivery  of  same  personally  to  the  applicant  or  licensee,  or  by 
mailing  same  by  registered  mail  to  the  last  known  business  address 
of  such  licensee,  or  in  the  case  of  an  applicant  to  the  business  ad- 
dress indicated  on  the  application  for  license.  If  said  applicant, 
or  licensee  be  a  salesman,  the  department  shall  also  notify  the 
broker  employing  him,  or  in  whose  employ  he  is  about  to  enter,  of 
the  charges  by  mailing  notice  by  registered  mail  to  the  broker's 
last  known  business  address.  The  hearing  on  such  charges  shall  be 
at  such  time  and  place  as  the  department  shall  prescribe.  The 
department,  acting  by  such  officer  or  person  in  the  department 
as  the  secretary  of  state  may  designate,  shall  have  the  power  to 
suspend  a  license  pending  a  hearing  and  to  subpoena  and  bring 
before  the  officer  or  person  so  designated  any  person  in  this  state, 
and  administer  an  oath  to  and  take  testimony  of  any  person  or 
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cause  his  deposition  to  be  taken  with  the  same  fees  and  mileage 
in  the  same  manner  as  prescribed  by  law  in  judicial  procedure  in 
courts  of  this  state  in  civil  cases. 

Admission  of  deposition.  A  deposition  of  a  non-resident  witness  may  be 
received  in  evidence  upon  a  hearing  under  this  section.  Opinion  of  the  Atty. 
Gen.,  Oct.  31,  1929. 

Attendance  of  witnesses.  May  be  compelled  under  the  procedure  prescribed 
by  section  406  of  the  Civil  Practice  Act.  Opinion  of  the  Atty.  Gen.,  Dec.  6, 
1929. 

§  441-f .  Certiorari  to  review  action  of  department.  The  action 
of  the  department  of  state  in  granting  or  refusing  to  grant  or  to 
renew  a  license  under  this  article  or  in  revoking  or  suspending 
or  refusing  to  revoke  or  suspend  such  a  license  shall  be  subject  to 
review  by  writ  of  certiorari  at  the  instance  of  the  applicant  for 
such  license,  the  holder  of  a  license  so  revoked  or  suspended  or 
the  person  aggrieved. 

Applied.  The  courts  will  not  interfere  with  the  exercise  of  the  dis- 
cretionary power  vested  in  licensing  authorities  to  revoke  a  license.  People  v. 
Gilchrist,  210  App.  Div.  518. 

§  442.  Splitting  commissions.  No  real  estate  broker  shall  pay 
any  part  of  a  fee,  commission  or  other  compensation  received  by 
the  broker  to  any  person  for  any  service,  help  or  aid  rendered  in 
any  place  in  which  this  article  is  applicable,  by  such  person  to  the 
broker  in  buying,  selling,  exchanging,  leasing,  renting  or  nego- 
tiating a  loan  upon  any  real  estate,  unless  such  a  person  be  a  duly 
licensed  real  estate  salesman  regularly  employed  by  such  broker 
or  a  duly  licensed  real  estate  broker  or  a  person  regularly  en- 
gaged in  the  real  estate  brokerage  business  in  a  state  outside  of 
New  York. 

Applied.  The  provisions  of  this  section  do  not  prohibit  the  payment  by  a 
broker  of  a  part  of  his  commission  to  the  purchaser  of  real  property  to  induce 
him  to  consummate  the  transaction.   J.  L.  Holding  Co.  v.  Reis,  240  N.  Y.  424. 

Splitting  commission  with  one  who  secured  the  employment  of  the  broker 
to  negotiate  the  transaction  does  not  violate  the  provisions  of  this  section. 
Stout  v.  William  Kennelly,  Inc.,  218  App.  Div.  385.  A  commission  may  be 
lawfully  split  with  a  real  estate  broker  licensed  under  the  laws  of  New 
Jersey.  Abrams  v.  Cross  &  Brown  Co.,  N.  Y.  City  Ct. ;  Finelite,  J.,  N.  Y. 
Law  Jour.,  June  17,  1920. 

The  giving  of  prizes  by  a  real  estate  broker  to  persons  who  furnish  the 
addresses  of  prospective  buyers  of  lots  does  not  violate  the  provisions  of  this 
section.  Opinion  of  Atty.  Gen.,  April  10,  1928.  But  a  scheme  under  which 
compensation  is  to  be  paid  to  unlicensed  persons  who  actually  participate  in 
sales  of  real  estate,  or  in  attempts  to  negotiate  sales,  is  contrary  to  this 
section.    Opinion  of  the  Atty.  Gen.,  January  25,  1930. 

A  real  estate  salesman  violates  this  section  by  employing  an  unlicensed 
person  as  sub-agent  to  assist  in  the  negotiation  of  a  real  estate  transaction. 
Opinion  of  the  Atty.  Gen.,  June  11,  1929. 

§  442-a.  Compensation  of  salesmen ;  restrictions.  No  real  estate 
salesman  in  any  place  in  which  this  article  is  applicable  shall  re- 
ceive or  demand  compensation  of  any  kind  from  any  person,  other 
than  a  duly  licensed  real  estate  broker  regularly  employing  the 
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salesman,  for  any  service  rendered  or  work  done  by  such  sales- 
man in  the  appraising,  buying,  selling,  exchanging,  leasing,  rent- 
ing or  negotiating  of  a  loan  upon  any  real  estate. 

Payment  by  former  employer.  A  real  estate  broker  may  lawfully  pay  to 
a  licensed  salesman  formerly  in  his  employ  moneys  due  the  salesman,  on 
account  of  commissions  received  by  the  broker  after  the  salesman  has  left 
his  service  and  taken  employment  with  another  broker  when  such  moneys 
have  accrued,  on  transactions  fully  negotiated  by  the  salesman  or  negotiated 
but  not  consummated  by  him  while  he  was  in  the  service  of  the  former 
employer.    Opinion  by  the  Atty.-Gen.,  Feb.  11,  1929. 

§  442-b.  Discontinuance  of  salesman's  employment;  report. 

When  any  real  estate  salesman  in  any  place  in  which  this  article  is 
applicable  shall  have  been  discharged  by  a  real  estate  broker,  the 
broker  shall  forthwith  return  the  license  of  the  salesman  to  the 
department  of  state  with  a  sworn  statement,  signed  by  such 
broker,  setting  forth  the  true  cause  of  the  salesman's  discharge. 
The  broker  shall  also,  at  the  time  of  returning  the  salesman's 
license,  mail  to  the  salesman,  at  his  last  known  place  of  residence, 
a  communication  notifying  the  salesman  that  his  license  has  been 
returned  to  the  department  as  herein  prescribed,  and  a  copy  of 
such  communication  shall  be  annexed  to  the  salesman's  license 
when  the  same  shall  be  returned  to  the  department  by  the  broker 
as  required  by  this  section.  The  broker  shall  also  return  the 
salesman's  license  to  the  department  when  the  salesman's  employ- 
ment terminates  by  mutual  agreement  or  otherwise,  with  a  state- 
ment that  the  employment  has  so  terminated.  Upon  the  discon- 
tinuance of  a  salesman's  employment,  for  any  reason,  he  shall 
immediately  return  his  pocket  card  to  the  department  of  state. 
No  real  estate  salesman  shall  perform  any  act  within  any  of  the 
prohibitions  of  this  article  from  and  after  the  return,  for  any 
cause,  of  such  salesman's  license  to  the  department  by  a  real  estate 
broker,  until  a  new  license  shall  have  been  issued  to  him. 

Applied.  Contracts  of  employment  between  real  estate  brokers  and  their 
salesmen,  may  not  be  broken  with  impunity  by  either  party,  particularly  if 
such  agreements  are  in  writing.  Where  such  a  contract  provides  that  the 
salesman  will  not  enter  the  employ  of  another  broker  during  a  specified 
period,  his  breach  of  such  a  provision  will  be  considered  as  decidedly  per- 
tinent to  the  determination  of  his  trustworthiness,  in  the  consideration  of  any 
application  he  may  make  to  have  his  license  re-issued  because  of  change  of 
emplo}Ter.    Opinion  of  Atty.  Gen.,  June  21,  1929. 

§  442-c.  Violations  by  salesmen;  broker's  responsibility.  No 

violation  of  a  provision  of  this  article  by  a  real  estate  salesman  or 
other  employee  of  a  real  estate  broker  shall  be  deemed  to  be  cause 
for  the  revocation  or  suspension  of  the  license  of  the  broker, 
unless  it  shall  appear  that  the  broker  had  actual  knowledge  of 
such  violations.  A  broker  shall  be  guilty  of  a  misdemeanor  for 
having  any  salesman  in  his  employ  who  has  not  secured  the  re- 
quired license  or  temporary  permit  authorizing  such  employment. 

Applied.  A  real  estate  broker  cannot  be  held  for  misrepresentation  of  a 
real  estate  salesman  in  his  employ,  when  made  without  the  broker's  knowledge 
or  authority.    Opinion  of  Atty.  Gen.,  April  6,  1928. 
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§  442-d.  Actions  for  commissions;  license  prerequisite.  No 

person,  copartnership  or  corporation  shall  bring  or  maintain  an 
action  in  any  court  of  this  state  for  the  recovery  of  compensation 
for  services  rendered,  in  any  place  in  which  this  article  is  appli- 
cable, in  the  buying,  selling,  exchanging,  leasing,  renting  or  nego- 
tiating a  loan  upon  any  real  estate  without  alleging  and  proving 
that  such  person  was  a  duly  licensed  real  estate  broker  or  real 
estate  salesman  on  the  date  when  the  alleged  cause  of  action  arose. 

Applied.  The  burden  of  proof  is  on  the  broker  to  show  that  he  was  duly 
licensed  when  his  commissions  became  due,  which,  ordinarily,  is  at  the  time 
he  produced  to  his  principal  a  party  ready,  willing  and  able  to  purchase  on 
the  terms  of  sale  authorized  or  accepted  by  such  principal.  Bendell  v.  Di 
Dominicis,  251  N.  Y.  305. 

Complaint  in  an  action  for  commissions  held  defective  because  it  failed  to 
set  forth  that  the  plaintiff  is  a  licensed  real  estate  broker.  Weil  v.  Hart, 
S.  T.  Pt.  V;  Black,  J.,  W.  Y.  Law  Jour.,  May  29,  1924,  p.  841. 

Failure  to  plead  and  prove  that  he  is  duly  licensed  is  a  sufficient  defense 
against  a  broker's  action  for  commissions  on  a  real  estate  transaction. 
Cebrian  v.  Logan,  N.  Y.  City  Ct. ;  Valenti,  J.,  N.  Y.  Law  Jour.,  December  4, 
1925. 

Plaintiff's  failure  to  allege  that  he  is  a  duly  licensed  real  estate  broker 
may  be  corrected  by  amendment  of  complaint  during  trial  of  action.  Blank  v. 
Longenberger,  133  Misc.  32;  reversing  trial  court,  132  Misc.  374. 

Whether  or  not  the  services  rendered  are  within  the  definition  of  "real 
estate  broker"  is  a  question  of  fact,  which  cannot  be  determined  upon  a 
motion  before  trial.  Seckendorf  v.  Halsey,  Stewart  &  Co.,  Inc.,  229  App. 
Div.  318. 

Unlicensed  brokers  not  entitled  to  compensation  rendered  in  sections  of 
this  state  to  which  this  section  relates.  Gray  v.  Evans,  217  App.  Div.  333; 
Goldin  v.  Shauroff,  125  Misc.  822. 

Licensed  broker  co-operating  with  unlicensed  broker  is  not  entitled  to  com- 
pensation rendered  in  the  negotiation  in  which  the  unlicensed  broker  partici- 
pated. Messung  v.  Ritrhey,  Sup.  Ct.  (N.  Y.  Co.),  Pt.  IV;  Cram,  J.  AT.  Y. 
Law  Jour.,  June  20,  1925. 

A  broker  is  not  entitled  to  commission  on  a  transaction  negotiated  after  his 
license  has  expired  and  before  renewal  license  was  issued.  Roman  v.  Lobe, 
243  N.  Y.  51. 

An  unlicensed  broker  cannot  recover  for  services  in  negotiating  the  sale  of 
a  lease.    Tamarin  v.  Fitzpatrick.  125  Misc.  823. 

§  442-e.  Violations.  1.  Misdemeanors;  triable  in  court  of 
special  sessions.  Any  person  who  violates  any  provision  of  this 
article  shall  be  guilty  of  a  misdemeanor.  The  commission  of  a 
single  act  prohibited  by  this  article  shall  constitute  a  violation 
hereof.  All  courts  of  special  sessions,  within  their  respective  terri- 
torial jurisdictions,  are  hereby  empowered  to  hear,  try  and  deter- 
mine such  crimes,  without  indictment,  and  to  impose  the  punish- 
ments prescribed  by  law  therefor. 

2.  Attorney-general  to  prosecute.  Criminal  action  for  viola- 
tions of  this  article  shall  be  prosecuted  by  the  attorney-general,  or 
his  deputy,  in  the  name  of  the  people  of  the  state,  and  in  any 
such  prosecution  the  attorney-general,  or  his  deputy,  shall  exercise 
all  the  powers  and  perform  all  the  duties  which  the  district  attor- 
ney would  otherwise  be  authorized  to  exercise  or  to  perform  therein. 
The  attorney-general  shall,  upon  a  conviction  for  a  violation  of 
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any  provision  of  this  article,  and  within  ten  days  thereafter,  make 
and  file  with  the  department  of  state  a  detailed  report  showing  the 
date  of  such  conviction,  the  name  of  the  person  convicted  and  the 
exact  nature  of  the  charge. 

3.  Penalty  recoverable  by  person  aggrieved.  In  case  the 
offender  shall  have  received  any  sum  of  money  as  commission,  com- 
pensation or  profit  by  or  in  consequence  of  his  violation  of  any  pro- 
vision of  this  article,  he  shall  also  be  liable  to  a  penalty  of  not  less 
than  the  amount  of  the  sum  of  money  received  by  him  as  such  com- 
mission, compensation  or  profit  and  not  more  than  four  times  the 
sum  so  received  by  him,  as  may  be  determined  by  the  court,  which 
penalty  may  be  sued  for  and  recovered  by  any  person  aggrieved 
and  for  his  use  and  benefit,  in  any  court  of  competent  jurisdiction. 

Applied.  A  judgment  obtained  by  a  broker  in  an  action  to  recover  a  com- 
mission is  res  adjudicata  of  an  action  under  this  section  to  recover  the 
penalty  provided  therein.  Goldman  v.  Rubinstein,  242  N.  Y.  517,  affirming 
the  reversal  (214  App.  Div.  791)  of  the  decision  below  (124  Misc.  60G). 

§  442-f.  Saving  clause.  The  provisions  of  this  article  shall  not 
apply  to  receivers,  referees,  administrators,  executors,  guardians 
or  other  persons  appointed  by  or  acting  under  the  judgment  or 
order  of  any  court ;  or  public  officers  while  performing  their  official 
duties,  or  attorneys  at  law. 

Applied.  The  exemption  of  attorneys  at  law  provided  by  this  section  is 
intended  to  operate  while  they  are  practicing  law.  If  they  choose  to  act  as 
real  estate  brokers,  apart  from  the  practice  of  their  profession,  they  should  be 
licensed  as  are  other  brokers.  This  applies  particularly  to  lawyers  who  act 
as  officers  of  corporations  or  members  of  co-partnerships  engaged  in  the  real 
estate  brokerage  business.  Opinion  of  the  Atty.  Gen.,  July  14,  1928.  It  is 
applicable  also  to  attorneys  at  law  who  display  signs  advertising  themselves 
as  "realtors",  "real  estate  brokers",  or  as  engaged  in  the  real  estate  business. 
Opinion  of  the  Atty.  Gen.,  September  21,  1928.  But  the  foregoing  opinions 
are  not  in  accord  with  the  decision  in  Weinblatt  v.  Parkway-St.  John's 
Place  Corp.,  136  Misc.  743. 

The  exemption  extends  to  lawyers  of  other  states,  as  the  privilege  does  not 
run  to  them  as  citizens  but  in  their  capacity  as  attorneys.  Opinion  of  the 
Atty.  Gten.,  35  State  Dept.  Reports,  194. 

§  442-g.  Nonresident  licensees.  A  nonresident  of  this  state  may 
become  a  real  estate  broker  or  a  real  estate  salesman  by  conform- 
ing to  all  of  the  provisions  of  this  article,  except  that  such  non- 
resident broker  regularly  engaged  in  the  real  estate  business  as  a 
vocation,  and  who  maintains  a  definite  place  of  business  in  some 
other  state,  which  offers  the  same  privileges  to  the  licensed  brokers 
and  salesmen  of  this  state,  shall  not  be  required  to  maintain  a 
place  of  business  within  this  state.  The  department  of  state  shall 
recognize  the  license  issued  to  a  real  estate  broker  or  salesman  by 
another  state  as  satisfactorily  qualifying  him  for  license  as  broker 
or  salesman,  as  the  case  may  be,  under  this  section;  provided  that 
the  laws  of  the  state  of  which  he  is  a  resident  require  that  appli- 
cants for  licenses  as  real  estate  brokers  and  salesmen  shall  establish 
their  competency  by  written  examinations  but  permit  licenses  to  be 
issued  to  residents  of  the  state  of  New  York,  duly  licensed  under 
this  article,  without  examination.    If  the  applicant  is  a  resident 
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of  a  state  which  has  not  such  requirement  then  the  applicant  must 
meet  the  examination  requirement  as  provided  herein  and  the 
department  of  state  shall  issue  a  license  to  such  nonresident  broker 
or  salesmen  upon  payment  of  the  license  fee  and  the  filing  by  the 
applicant  with  the  department  of  a  certified  copy  of  the  applicant 's 
license  issued  by  such  other  state.  Every  nonresident  applicant 
shall  file  an  irrevocable  consent  that  suits  and  actions  may  be  com- 
menced against  such  applicant  in  the  proper  court  of  any 
eounty  of  the  state  in  which  a  cause  of  action  may  arise  in  which 
the  plaintiff  may  reside,  by  the  service  of  any  process  or  pleading 
authorized  by  the  laws  of  this  state,  on  the  department  or  a 
deputy  to  be  designated  by  it,  said  consent  stipulating  and  agree- 
ing that  such  service  of  such  process  or  pleading  shall  be  taken 
and  held  in  all  courts  to  be  as  valid  and  binding  as  if  due 
service  had  been  made  upon  said  applicant  in  the  state  of  New 
York.  Said  consent  shall  be  duly  acknowledged,  and  if  made  by 
a  corporation,  shall  be  authenticated  by  the  seal  of  such  corpora- 
tion. In  case  any  process  or  pleadings  mentioned  in  this  act  are 
served  upon  the  department  or  upon  a  deputy  to  be  designated 
by  it,  it  shall  be  by  duplicate  copies,  one  of  which  shall  be  filed 
in  the  office  of  the  department  and  the  other  immediately  for- 
warded by  registered  mail  to  the  main  office  of  the  applicant 
against  which  said  process  or  pleadings  are  directed,  and  no  default 
in  any  such  proceedings  or  action  shall  be  taken  except  it  shall 
appear  by  affidavit  of  the  secretary  of  state,  or  of  a  deputy 
designated  by  him,  that  a  copy  of  the  process  or  pleading  was 
mailed  to  the  defendant  as  herein  required,  and  no  judgment  by 
default  shall  be  taken  in  any  such  action  or  proceeding  within 
twenty  days  after  the  date  of  mailing  of  such  process  or  pleading 
to  the  nonresident  defendant. 

Applied.  The  negotiation  of  a  single  transaction  in  this  state  by  a  non- 
resident broker,  licensed  in  the  state  which  he  resides  but  unlicensed  here,  is 
a  violation  of  this  section.    Opinion  of  the  Atty.  Gen.,  March  20.  1930. 

An  irrevocable  consent  filed  under  this  section  is  not  cancelled  by  the 
revocation  of  the  non-resident  broker's  license.  Graber  v.  Maryland  Assur- 
ance Co.,  N.  Y.  City  Ct.,  S.  T.  Pt.  I;  Ryan,  J„  -V.  Y.  Law  Jour.,  May  29,  1020. 

§  442-h.  Pocket  card  for  nonresident.  The  department  of  state 
shall  prepare  and  issue  to  each  nonresident  licensee  a  pocket  card 
in  all  respects  as  herein  provided  for  licenses  issued  to  resident 
brokers  and  salesmen,  except  that  the  pocket  card  accompanying 
nonresident  licenses  shall  be  of  a  different  color  so  as  to  distinguish 
the  same  from  the  cards  issued  to  resident  licensees. 

§  442-i.  Roster  of  licensees.  The  department  of  state  shall  pub- 
lish at  least  once  in  each  year,  a  roster  of  the  names  and  addresses 
of  all  persons,  firms  and  corporations  licensed  under  the  provi- 
sions of  this  article.  Copy  of  each  roster  issued  by  the  depart- 
ment shall  be  forwarded  to  the  city  clerk  of  each  city  in  the  state 
and  to  the  county  clerk  of  each  county  in  the  state  within  ten 
days  after  its  publication,  and  the  same  shall  be  held  by  such  city 
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clerk  or  county  clerk,  as  the  case  may  be,  as  a  public  record  for  a 
period  of  at  least  one  year.  A  copy  of  any  roster  issued  by  the 
department  shall  be  mailed  by  it  to  any  person  in  the  state  upon 
request  and  without  charge. 

§  442- j.  Enforcement;  advisory  committee  of  real  estate 
brokers;  employees.  The  department  of  state  shall  enforce  the 
provisions  of  this  article.  The  secretary  of  state  may  appoint  an 
advisory  committee  of  three  duly  licensed  real  estate  brokers,  to 
assist  the  department  in  the  administration  and  enforcement  of 
this  article.  The  members  of  such  committee  shall  serve  without 
compensation  but  shall  be  entitled  to  their  reasonable  traveling 
expenses  necessarily  incurred  in  the  performance  of  their  duties. 
The  secretary  may,  subject  to  the  civil  service  law  and  within  the 
amount  of  appropriations  available  therefor,  employ  and  fix  the 
compensation  of  such  employees  as  may  be  necessary  for  the  effi- 
cient administration  of  this  article,  who  shall  exercise  such  of  the 
powers  and  perform  such  of  the  duties  conferred  upon  and  im- 
posed upon  the  department  by  this  article  as  he  may  delegate  to 
such  employees. 

§  442-k.  Effect  of  invalid  provision.  Should  the  courts  of  this 
state  declare  any  provision  of  this  article  unconstitutional,  or 
unauthorized,  or  in  conflict  with  any  other  section  or  provision  of 
this  article,  then  such  decision  shall  affect  only  the  section  or  pro- 
vision so  declared  to  be  unconstitutional  or  unauthorized  and  shall 
not  affect  any  other  section  or  part  of  this  article. 

Nothing  contained  in  this  act  shall  invalidate,  revoke,  affect 
or  impair  the  license  of  any  real  estate  broker  or  real  estate  sales- 
man heretofore  granted  or  issued. 
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APPLICATION  FOR  LICENSES: 
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REISSUE  OF  LICENSE: 

change  of  broker's  address,  §  441-a,  subd  5   10 

individual  broker  becoming  officer  of  corporation  or  member  of  co-partner- 
ship, §  441-b,  subd  2   11 

salesman's  on  change  of  employer,  §  441-a,  subd  1   9 

RENEWAL  OF  LICENSE: 

examination  may  be  required,  §  441,  subd  2   9 

license  fee  on,  §  441-b,  subd  3   12 

renewal  period  defined,  §  441,  subd  2   9 

REVIEW  OF  DEPARTMENTAL  ACTION,  §  441-f   15 

REVOCATION  OF  LICENSES,  §  441-c   13 

ROSTER:  publication,  §  442-i   19 

SALESMAN :    (See  Real  Estate  Salesman  ) 

SAVING  CLAUSE :  persons  exempt  from  application  of  law,  §  442-f   18 

SUSPENSION  OF  LICENSES,  §  441-c   13 

TEMPORARY  PERMITS  (salesmen's),  §  441,  subd  1-A   8 

TERRITORY  TO  WHICH  LAW  APPLIES,  §  440-a   4 

VIOLATIONS  OF  LICENSE  LAW: 

punishable  criminally  and  by  penalty,  §  442-e   17 

revocation  or  suspension  of  licenses  for,  §  441-c   13 

salesman's,  broker  not  responsible  for,  §  442-c   16 
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